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UNITED STATES DISTRICT COURT 

FOR THE CENTRAL DISTRICT OF CALIFORNIA 



HEDELITO TRINIDAD Y GARCIA, 
Petitioner, 
v. 

MICHAEL BENOV, Warden, 
Metropolitan Detention 
Center - Los Angeles 

Respondent . 



NO. CV 08-7719-MMM(CW) 

GOVERNMENT ' S ANTI C I PATORY 
APPLICATION FOR (1) DETENTION 
HEARING AT WHICH GOVERNMENT WILL 
REQUEST ORDER CONTINUING 
TRINIDAD'S DETENTION DURING 
PENDENCY OF APPEAL, AND (2) 
TEMPORARY STAY OF TRINIDAD'S 
RELEASE UNTIL COMPLETION OF 
DETENTION HEARING; DECLARATION OF 
CLIFTON M. JOHNSON 

Hon. Margaret M. Morrow 
Hearing Date: None Set 
Hearing Time : None Set 



Respondent Michael Benov, Warden of the Metropolitan 
Detention Center - Los Angeles ("the government"), by and through 
the government's counsel of record, hereby submits this 
Anticipatory Application for (1) Detention Hearing at Which 
Government Will Request Order Continuing Trinidad' s Detention 
During Pendency of Appeal, and (2) Temporary Stay of Trinidad' s 



1 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 



Case2:08-cv-07719-MMM-CW Document 59 Filed 08/04/2009 Page 2 of 24 



Release until Completion of Detention Hearing. Trinidad's 
current detention arises out of extradition proceedings held 
pursuant to the U. S . -Philippines Extradition Treaty, signed at 
Manila, November 13, 1994. 

In light of the Notice of Non-Compliance filed by the 
government on August 3, 2009, the government anticipates that 
this court will issue an order granting the pending habeas corpus 
petition in this matter. The government intends to appeal that 
order to the Ninth Circuit. Ultimately, the government seeks an 
order providing for the continued detention, during the pendency 
of the government's appeal {including during the pendency of any 
petition for certiorari) , of Hedelito Trinidad Y Garcia 
("Trinidad"), a fugitive from the Government of the Philippines 
who is the subject of a surrender warrant from the Secretary of 
State. This anticipatory application is the only means by which 
the government can request a detention hearing without risking 
Trinidad's release (and concomitant flight) prior to such a 
hearing . 

This application is based upon the files and record in this 
case, the attached Memorandum of Points and Authorities and 
Declaration of Clifton M. Johnson ("Johnson Declaration"), 
Federal Rule of Appellate Procedure 23, and any argument or 
evidence that may later be presented with regard to this 
application. 

On the late afternoon of July 31, 2009, counsel for the 
government sent an e-mail to counsel for Trinidad asking 
Trinidad' s position on an application for detention pending 
appeal. On the afternoon of August 3, 2009, counsel for the 
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government inquired of counsel for Trinidad by e-mail (1) again 
asking for Trinidad's position on that application and (2) asking 
for Trinidad's position on an application to stay any release 
order so that Trinidad can be detained pending the resolution of 
the government's anticipated detention motion. The government 
has received no response to either e-mail. 
DATED: August *7_ , 2 009. 

Respectfully submitted, 

THOMAS P. O'BRIEN 
United States Attorney 

CHRISTINE C. EWELL 

Assistant United States Attorney 

Chief, Criminal Division 





DANIEL S. GOODMAN 
Assistant UnitedHStates Attorney 
Deputy Chief, Criminal Division 





JASON P. GONZALEZ 

Assistant United States Attorney 

Major Frauds Section 

Attorneys for Respondent 

MICHAEL BENOV, Warden, Metropolitan 

Detention Center - Los Angeles 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I 

INTRODUCTION 

This case presents an issue of great importance involving a 
conflict of executive and judicial authority. The issue 
presented is whether Trinidad, a fugitive who has been judicially 
certified as subject to extradition and whose habeas corpus 
petition challenging the extradition proceeding has been denied 
by this court, may obtain, through a second habeas corpus 
petition, judicial review of the Secretary of State's decision to 
surrender him to the Republic of the Philippines. The government 
contends that the Secretary' s decision to carry out an 
extradition is a foreign policy decision that is not subject to 
review in the courts, even where the person to be extradited 
raises a torture claim. This court disagrees in the context of a 
torture claim, and has ordered the government to produce to it an 
appropriate portion of the administrative record underlying the 
Secretary's decision. On August 3, 2009, the government 
respectfully declined to produce the administrative record and it 
anticipates that, as a result, this court will grant Trinidad's 
second habeas corpus petition, thereby dismissing the extradition 
request. Promptly following the court's issuance of such an 
order, the government will file a notice of appeal and seek 
expedited review in the court of appeals . 

Pursuant to 18 U.S. C. § 3184, Federal Rule of Appellate 
Procedure 23(c), and this court's inherent authority, the 
government asks that this court detain Trinidad pending appeal . 
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To this end, the government hereby applies for a detention 
hearing and an order that Trinidad remain in custody until the 
completion of that hearing. If the court grants the government's 
application, the government will coordinate with counsel for 
Trinidad and the Courtroom Deputy to schedule the detention 
hearing at the earliest convenient time. 

As is explained in the following pages, several factors 
heavily favor Trinidad's continued detention. First and 
foremost, there is a substantial risk that Trinidad will flee if 
released. He faces serious charges in the Philippines, and has 
opposed his surrender from the outset of these proceedings . He 
also has only limited ties to the community here. Moreover, the 
United States and the Republic of the Philippines will be 
irreparably harmed if Trinidad flees and cannot be surrendered 
should the government prevail on appeal. The Philippine 
government has sought Trinidad' s return so that Philippine 
authorities can pursue criminal proceedings on their kidnapping- 
for-ransom charge. Release of Trinidad before the current 
litigation comes to an end will undermine their efforts. 
Moreover, Trinidad's release will seriously harm the United 
States 's relationship with the Philippines, as explained in the 
attached declaration, and could impede our ability to secure the 
return of individuals charged in the United States. It is in the 
public interest to ensure that extraditions of serious criminals 
are carried out. Indeed, the American public should not be 
required to give refuge to an alien who is believed to have 
engaged in kidnapping for ransom. In contrast to the irreparable 
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harm that the government will suffer if Trinidad is released, the 
government can reduce the length of Trinidad's continued 
detention by seeking leave with the Ninth Circuit to expedite its 
appeal, which it intends to do. Thus, the balance of costs and 
benefits strongly favors Trinidad' s continued detention pending 
appeal . 

II 

PROCEDURAL HISTORY 

Because the court is familiar with this matter, the 
government here lists only an abbreviated chronology: 

December 18, 2 0 03 -- Sealed Complaint filed and provisional 
arrest warrant issued. (Dkt 03-mj -02710, item ##1-2.) 

October 7, 2004 -- Trinidad arrested on provisional arrest 
warrant. (Dkt 03-mj-02710, item #4.) 

October 8, 2004 -- Trinidad has initial appearance before 
Magistrate Judge Game, is arraigned and ordered permanently 
detained. Case unsealed. (Dkt 03-mj -02710, item #5.) 

December 10, 2 004 -- Status Conference. Magistrate Judge 
Olguin denies Trinidad's oral request for immediate release. 
(Dkt 03-mj -02710, item #8.) 

December 10, 2004 -- Government files formal request from 
the Philippines for Trinidad's extradition on the charge of 
kidnapping. Extradition case assigned to Judge Morrow and 
referred to Magistrate Judge Woehrle . (Dkt. CV 04- 10097 -MMM-CW, 
item ##9, 11. ) 

May 19, 2005 -- Day #1 of extradition hearing before 
Magistrate Judge Woehrle. (Dkt. CV 04-10097-MMM-CW, item #33.) 
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May 24, 2005 -- Day #2 of extradition hearing before 
Magistrate Judge Woehrle . (Dkt. CV 04-10 0 97-MMM-CW, item #35.) 

August 25, 2005 -- Day #3 of extradition hearing before 
Magistrate Judge Woehrle. (Dkt. CV 04-10097-MMM-CW, item #37.) 

September 2, 2005 -- Post-hearing briefing documents filed. 
(Dkt. CV 04-10097-MMM-CW, item ##40-43.) 

November 13, 2006 -- Magistrate Judge Woehrle denies without 
prejudice Trinidad's motion for bail pending extradition. (Dkt. 
CV 04-10097-MMM-CW, item #56.) 

September 7, 2007 -- Magistrate Judge Woehrle issues 
Extradition Certificate and Order granting Request for 
Extradition of Trinidad on the charge of kidnapping. (Dkt. CV 
04-10097-MMM-CW, item #72 . ) 

October 5, 2007 -- Trinidad files habeas corpus petition. 
(Dkt. CV 07-06387-MMM-CW, item ##4, 6-7, 16, 18.) 

October 19, 2007 -- Trinidad files Memorandum of Points and 
Authorities, and exhibits, in support of habeas corpus petition. 
(Dkt. CV 07-06387-MMM-CW, item ##8-14.) 

July 16, 2008 -- Judge Morrow denies habeas corpus petition. 
The denial is without prejudice to the filing of a new petition 
should the Secretary of State decide to surrender Trinidad. 
(Dkt. CV 07-06387-MMM-CW, item #43.) 

July 16, 2008 -- Judge Morrow denies as moot Trinidad's 
motion for bail pending the resolution of his habeas corpus 
petition. (Dkt. CV 07-06387-MMM-CW, item #42.) 

September 2008 -- Secretary of State issues surrender 
warrant for Trinidad. 
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September 17, 2008 Trinidad files his second habeas 
corpus petition, challenging the Secretary of State's issuance of 
a surrender warrant. (Dkt. CV 08-07719-MMM-CW, item ##1, 6-8.) 

September 29, 2008 -- Judge Morrow orders stay of Trinidad's 
extradition pending completion of habeas corpus proceedings in 
district court. (Dkt. CV 08-07719-MMM-CW, item ##9-10.) 

November 20, 2008 -- Judge Morrow orders new case number 
assigned to second habeas corpus petition. (Dkt. CV 08-07719- 
MMM-CW, item #20 . ) 

November 24, 2008 -- Judge Morrow refers second habeas 
corpus petition to Magistrate Judge Woehrle . (Dkt. CV 08-07719- 
MMM-CW, item #2 . ) 

February 3, 20 0 9 -- Magistrate Judge Woehrle denies without 
prejudice Trinidad's motion for bail. (Dkt. CV 08-07719-MMM-CW, 
item #37.) 

February 13, 2009 -- Magistrate Judge Woehrle issues Report 
and Recommendation on second habeas corpus petition, recommending 
denial of government's application for dismissal of second habeas 
corpus petition. (Dkt. CV 08-07719-MMM-CW, item #39.) 

April 13, 2009 -- Judge Morrow denies Trinidad's motion for 
bail review. (Dkt. CV 08-07719-MMM-CW, item #46.) 

May 15, 2 009 -- Judge Morrow accepts Report and 
Recommendation of Magistrate Judge Woehrle, denying application 
to dismiss second habeas corpus petition, and ordering further 
proceedings. (Dkt. CV 08-07719-MMM-CW, item #4 9.) 

July 20, 2009 -- Judge Morrow denies government's 
Application to Certify Order for Interlocutory Appeal, and orders 
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government to address Trinidad's torture claim on the merits, and 
submit sufficient evidence in support from the State Department's 
administrative record within 14 days. (Dkt. CV 08-07719-MMM-CW, 
item #57.) 

August 3, 2009 -- Government files notice of refusal to 
produce any portion of State Department record. 

Ill 
ARGUMENT 

A. TRINIDAD IS A FLIGHT RISK AND DANGER. 

Trinidad is both an unacceptable flight risk and a danger to 
others . 

Trinidad presents an unacceptably high flight risk. He is 
an international fugitive. His leaving the Philippines to come 
to the United States suggests that he fled the Philippines to 
avoid apprehension, prosecution, and punishment for the 
kidnapping. Trinidad is almost sure to flee rather than face 
what he claims would be torture and death in the Philippines. 
Thus, Trinidad's own writings establish that Trinidad is an 
unacceptable flight risk. See , e.g.. United States v. Salerno , 
481 U.S. 739, 765 n.6, 107 S. Ct . 2095, 95 L. Ed. 2d 697 (1987) 
(Marshall, J., dissenting) ("it has been the considered 
presumption of generations of judges that a defendant in danger 
of execution has an extremely strong incentive to flee" ) . 

Although Trinidad has earlier in this litigation argued that 
he lived openly and was gainfully employed in United States for 
two years, this assertion does not establish that his ties to 
this area are strong enough to negate his incentive to flee. 
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Trinidad may well have decided to live openly because he thought 
he had put enough distance between himself and the authorities 
searching for him by traveling more than 7200 miles from Manila 
to Los Angeles. Now that he faces extradition, his attitude is 
likely to be very different. Cf . Kim v. Ziglar , 276 F.3d 523, 
535 (9th Cir. 2002) ("The incentives to flee are greater for an 
alien already ordered removed than for an alien still in removal 
proceedings."), rev'd on other grounds , Denmore v. Kim , 538 U.S. 
510, 123 S. Ct. 1708, 155 L. Ed. 2d 724 (2003). As to his two 
years of employment in the United States, which Trinidad cited in 
earlier litigation over detention, that is not a significant 
factor favoring bail. First, there is no guarantee that if he is 
released he will be able to return to his former employment, and, 
second, a job does not outweigh Trinidad's incentive to flee. 

Nor does Trinidad have much in the way of community ties. 
The Los Angeles area is a community in which he lived for only 
two years prior to his arrest. In any event, the existence of 
community ties would be woefully insufficient to outweigh the 
existence of his powerful incentive to flee. 

Regarding danger, there has already been a judicial finding 
of probable cause that Trinidad was involved in a kidnapping for 
ransom in the Philippines . Such a person is an unacceptable 
danger if released into our community. Cf . USSG §4B1.2 comment, 
(n.l) (kidnapping is "crime of violence"); USSG §2L1.2 comment, 
(n. 1 (B) (iii) ) (same); Jones v. Diamond , 636 F.2d 1364, 1391 (5th 
Cir. 1981) (Coleman, C.J., concurring in part and dissenting in 
part) ("It is not uncommon for a pretrial detainee to be . . .a 
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kidnapper, held on probable cause."), case overruled on unrelated 
grounds , International Woodworkers of Amer. , AFL-CIO and its 
Local No. 5-376 v. Champion Intern. Corp. , 790 F.2d 1174 (5th 
Cir. 1986) (en banc) . 

B. UNDER RELEVANT LAW, THIS COURT SHOULD ORDER TRINIDAD'S 

CONTINUED DETENTION THROUGHOUT THE GOVERNMENT'S APPEAL AND 
PETITION FOR CERTIORARI, IF ANY. 

1. The Court Has Jurisdiction to Order Detention Even 
Though the Court Granted Trinidad' s Second Habeas 
Corpus Petition. 

The threshold question is whether this court can order 
detention at this stage of the proceedings. The answer is 
empha t ically yes. 

At a theoretical level, one might argue that neither 
detention nor bail can be ordered at this stage, because the 
grant of Trinidad's habeas corpus petition terminates the case, 
thus doing away with any jurisdictional hook on which to hang an 
order of detention or bail. Conversely, one might argue that the 
government appeal of the denial of the habeas corpus petition 
means that the case continues, and provides the necessary 
jurisdictional hook. 

Fortunately, this theoretical debate need not occur, because 
Congress has necessarily adopted the latter view. Federal Rule 
of Appellate Procedure ("FRAP") 23 is entitled "Custody or 
Release of a Prisoner in a Habeas Corpus Proceeding." FRAP 23(c) 
states: "While a decision ordering the release of a prisoner is 
under review, the prisoner must -- unless the court or judge 
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rendering the decision, or the Court of Appeals, or the Supreme 
Court, or a judge or justice of either court orders otherwise -- 
be released on personal recognizance, with or without surety." 
This rule demonstrates that a person may be detained even after a 
district court has granted that person's habeas corpus petition. 1 

2 . An Analysis of the Factors Relevant under FRAP 23 (c) 
Points Strongly Toward Trinidad' s Detention. 

Having determined that Trinidad may be detained, the next 
question is whether he should be detained. Here again, the 
answer is a forceful "yes." Trinidad is an unacceptable flight 
risk in a case where his flight could seriously harm this 
country's foreign relations. 2 



1 If this court were to disagree that it has jurisdiction 
to order continued detention under FRAP 23(c), then the 
government asks that its detention motion instead be 
characterized as one for a stay of the grant of habeas corpus, 
pending the government's appeal to the Ninth Circuit, and, if 
necessary, pending any government petition for a writ of 
certiorari to the Supreme Court. Courts have on a number of 
occasions stayed their own judgments granting habeas corpus 
release, allowing the government the opportunity to appeal while 
the defendant remained in custody. E.g. , Sailor v. Scully , 666 
F. Supp. 50 (S.D.N.Y. 1987); Williams v. Whit lev . 1992 WL 125321 
(E.D. La. 1992) (unpublished) ; Marcrum v. Lubbers , 2005 WL 
3333267 (E.D. Mo. Dec. 7, 2005) (unpublished) . 

2 The government also reasserts its argument that bail is 
not available in district court in an extradition case post- 
certif ication absent a constitutional basis for that bail, which 
constitutional basis is not present in this case. That argument 
relies on the statutory language of 18 U.S. C. § 3184. The 
government recognizes that this court has rejected this argument 
( see Order Denying Petitioner's Motion for Review/Reconsideration 
of Order Denying Bail [Dkt CV 08 - 07719 -MMM-CW] at 10 n.23), and 
therefore the government makes this argument only to preserve it 
for future review. 
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Detention in the extradition context is underlain by the 
notion that this country' s ability to surrender a foreign 
fugitive who is held extraditable is an important value that 
justifies a presumption against bail in extradition cases that 
runs counter to the presumption favoring bail in the ordinary 
domestic criminal case. See Wright v. Henkel , 190 U.S. 40, 62, 
23 S. Ct. 781, 47 L. Ed. 948 (1903) ("[t]he enforcement of the 
bond, if forfeited, would hardly meet the international demand"); 
Salerno v. United States , 878 F.2d 317, 317 (9th Cir. 1989) 
("There is a presumption against bail in an extradition case and 
only 'special circumstances' will justify bail."); Jimenez v. 
Aristiguieta , 314 F.2d 649, 653 (5th Cir. 1963) ("No amount of 
money could answer the damage that would be sustained by the 
United States were the appellant to be released on bond, flee the 
jurisdiction, and be unavailable for surrender, if so 
determined"); United States v. Hills , 765 F. Supp. 381, 384-85 
(E.D. Mich. 1991) ("extradition proceedings involve the 
Government's overriding foreign relations interest in complying 
with treaty obligations and producing extradited persons"); 
United States ex rel. McNamara v. Henkel , 46 F.2d 84, 84-85 
(S.D.N.Y. 1912) (presentation of forfeited bail to a foreign 
nation "is ridiculous, if not insulting") . Therefore, Trinidad's 
release here would run counter to values animating extradition 
law and to the Ninth Circuit's above-quoted statement in Salerno 
that there is a presumption against bail in extradition cases . 

The case law under FRAP 23 (a) also points toward Trinidad' s 
continued detention. In the leading case of Hilton v. 
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Braunskill . 481 U.S. 770, 107 S. Ct . 2113, 95 L. Ed. 2d 724 
(1987) , the Supreme Court was "asked to decide what factors these 
provisions [FRAP 23(c)&(d)3 allow a court to consider in 
determining whether to release a state prisoner pending appeal of 
a district court order granting habeas relief." Id. at 772. The 
Supreme Court held that a court considering whether to enlarge a 
prisoner on bail during a government appeal of the grant of a 
writ of habeas corpus could consider flight risk, danger to the 
public, and xv [t] he State's interest in continuing custody and 
rehabilitation pending a final determination of the case on 
appeal." Id', at 777. The last of these three factors strongly 
indicates that this court may consider the United States 's 
interest in being able to surrender Trinidad to the Philippines. 

The Supreme Court in Hilton concluded "that the general 
standards governing stays of civil judgments should also guide 
courts when they must decide whether to release a habeas 
petitioner pending the State's appeal." Id. at 776. The Court 
expressed those general standards as follows: "(1) whether the 
stay applicant has made a strong showing that he is likely to 
succeed on the merits; (2) whether the applicant will be 
irreparably injured absent a stay; (3) whether issuance of the 
stay will substantially injure the other parties interested in 
the proceeding; and (4) where the public interest lies." Id. 
Analysis of these factors weighs heavily in favor of Trinidad' s 
continued detention. 3 

3 There is language in Hilton indicating that Rule 23 (c) 
creates "a presumption of release from custody" in cases where 
the court has granted habeas corpus relief. 481 U.S. at 774; 

11 



1 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 



Case2:08-cv-07719-MMM-CW Document 59 Filed 08/04/2009 Page 18 of 24 



As to factor number one whether the stay applicant has 
made a strong showing that he is likely to succeed on the merits 
-- the government submits that this factor is largely neutral 
here, if not in the government's favor. Although this court has 
ruled that the language in Cornejo-Barreto v. Seifert , 218 F.3d 
1004 (9th Cir. 2000) , allowing judicial review of the Secretary 
of State's surrender decision is binding, the government submits 
that factor number one asks a district court contemplating 
detention versus bail to look not merely at the next level of 
review, but to look at all possible reviewing courts. Given 
Judge Kozinski's concurring opinion in Cornejo-Barreto , the 
subsequent history of Cornej o-Barreto , and the fact that the only 
two other courts that have examined this issue and not been 
reversed have ruled in the government's favor, 4 it is reasonable 
to conclude that even if this court is correct as to the binding 
nature of Cornejo-Barreto (a principle with which the government 
disagrees) , it is likely that Cornej o-Barret o and, with it, this 
Court's minute order of July 20, 2009, will be overruled in this 
litigation . 

The second factor asks whether the government would be 
irreparably injured absent a stay. The government answers this 
question affirmatively in two ways. First, the release of 



accord id. at 777. The analysis in Hilton indicates, however, 
that this presumption can be overcome when the analysis of the 
stay factors points in the other direction. Id. at 777. 

4 Mironescu v. Costner , 480 F.3d 664, 673, 676-77 (4th Cir. 
2007), and Hoxha v. Levi , 371 F. Supp . 2d 651, 659-60 (E.D. Pa. 
2005) . 
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Trinidad will, in itself, be harmful to U. S . -Philippine 
relations, because release may be (mis) perceived by the 
Philippines as a determination that Trinidad's claims of torture 
are well-founded. Johnson Declaration, H 2-3, 5-7. Second, 
this court should consider that Trinidad's flight in this case is 
virtually certain, given that it would not be rational for him to 
willingly to return to a country where he believes he will be 
tortured and killed. The inability of the United States to 
surrender the fugitive, even though he was found to be 
extraditable in his extradition hearing, will severely damage 
United States-Philippine relations. Johnson Declaration, 2-7. 
Because of these two types of injuries to the United States, the 
second factor points in favor of detention. 

The third factor is whether issuance of the stay will 
substantially injure the other parties interested in the 
proceeding. Although Trinidad will sustain an injury --he will 
remain in custody that injury is not properly viewed as 
"substantial" under the circumstances. First, that is an injury 
sustained by all defendants who are detained pending a government 
appeal, and giving too much weight to this factor will render the 
test useless, as it would always come out in favor of the person 
facing detention. Second, Magistrate Judge Woehrle found 
probable cause that Trinidad committed the crime of kidnapping in 
the Philippines, so this is not comparable to cases of detention 
prior to an extradition hearing. Third, undersigned government 
counsel have been authorized to state that if Trinidad is 
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detained pending appeal, the government will seek expedited 
appeal in the Ninth Circuit. 

The fourth and final factor asks where the public interest 
lies. Here, the public interest overwhelmingly lies on the side 
of detaining Trinidad. The United States has litigated this case 
for five years seeking to return Trinidad to the Philippines to 
face the kidnapping charge against him there. The judiciary has 
found probable cause and a surrender warrant has been issued. If 
Trinidad were to be released and to flee, the United States would 
not be able to fulfill its treaty obligation to the Philippines 
unless and until he was captured. This would result in 
significantly negative repercussions for United States 's 
relationship with an important ally. See Johnson Declaration, 
2-7. 

In addition, the public interest lies in detaining Trinidad 
because he is a danger. Magistrate Judge Woehrle found probable 
cause that Trinidad was involved in a kidnapping for ransom in 
the Philippines. If released, he might very well commit the same 
kind of crime here . 

C. IN LIGHT OF THE FOREGOING REASONS SUPPORTING DETENTION, THIS 
COURT SHOULD HOLD A DETENTION HEARING. 

By this application, the government seeks a detention 
hearing. It is fully appropriate that Trinidad not be released 
prior to that hearing, given the previously described reasons 
favoring his detention pending appeal and the severely negative 
effects that would be brought about by his release from custody, 
or, of course, his flight. 
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IV 

CONCLUSION 

For the foregoing reasons , the government respectfully 
submits that the court should order (1) a detention hearing in 
this matter to determine whether Trinidad should be detained 
during the pendency of the government's appeal and during the 
pendency of any petition for a writ of certiorari, and (2) that 
the court stay any release order until that detention hearing can 
be held. 
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Declaration of Clifton M.Johnson 
I, Clifton M. Johnson hereby declare and say as follows: 

1. I am the Assistant Legal Adviser for Law Enforcement and Intelligence ("L/LEI") in 
the Office of the Legal Adviser of the U.S. Department of State ("Department"), Washington, 
D.C. L/LEI, which i supervise, is responsible for providing legal advice to the Department on 
international law enforcement matters of significance to the Department and managing the 
Department's responsibilities in cases of international extradition, lama career member of the 
U.S. Government's Senior Executive Service and have supervised the management of the 
Department's international extradition responsibilities since September 2006. The following 
statements describe the anticipated foreign policy impact of the release of the fugitive sought 
by the Government of the Republic of the Philippines in this case, Hedelito Trinidad y Garcia 
("Trinidad"}, were such a release to be ordered. I make these statements based upon my 
personal knowledge and upon information made available to me in the performance of my 
official duties. 

2. The release of Trinidad pending appeal, and the resulting likelihood that he 
would abscond, would have a significant adverse impact on the relationship of the United 
States with the Government of the Republic of the Philippines, particularly with respect to 
ongoing law enforcement matters of critical importance to the United States. 

3. The Trinidad case has been at the forefront of our bilateral extradition 
relationship with the Philippines and is one of the most important such cases to the 
Government of the Republic of the Philippines. The case has engaged senior levels of the 
Philippine Government who will undoubtedly be deeply concerned that Trinidad's release while 
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litigation continues could ultimately thwart their efforts over the course of many years to 
secure Trinidad's return to face trial on the serious charge of kidnapping for ransom. Trinidad 
appears to have fled the Philippines to avoid facing such a charge, and the Government of the 
Republic of the Philippines has urged the United States to retain custody of him to prevent his 
further flight to avoid facing justice on these charges. 

4. If Trinidad were given the opportunity to flee and did so, the United States 
would be at serious risk of failing to fulfill its binding international legal obligations under its 
extradition treaty with the Republic of the Philippines with respect to a fugitive already found 
extraditable, and the ability of the Philippine authorities to seek justice in Trinidad's case would 
be an undeserving casualty of the broader legal issue at stake here. 

5. In light of the significance of this case to the Philippines, the Government of the 
Republic of the Philippines engaged and has continued to engage the Government of the 
United States in a lengthy and extensive dialogue to meet all of the legal requirements for 
extradition. This dialogue, and information shared in the course of it, contributed significantly 
to the Secretary's assessment that the extradition of Trinidad was consistent with all of the 
international legal obligations of the United States and the subsequent decision to authorize 
the extradition. As a result, any decision to release Trinidad now would likely be perceived in 
the Republic of the Philippines as a failure by the Government of the United States to credit the 
information provided by the Government of the Republic of the Philippines and, in particular, as 
a criticism of the human rights policies of the Philippine government and an assessment that 
Trinidad would likely be tortured if he were to be returned. Such misjmpressions would be 

2 
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damaging to both the law enforcement and broader bilateral relationship of the United States 
and the Republic of the Philippines. 

6. The foreign policy implications of -sending this message to the Republic of the 
Philippines extend well beyond this case. For example, the United States has several pending 
extradition requests to the Philippines for fugitives from U.S. justice wanted for trial in 
terrorism, kidnapping, and other serious matters affecting U.S. interests and security. 
Trinidad's release runs the risk of imperiling the detention of these fugitives and favorable 
resolution of these cases, were the Republic of the Philippines to infer, for the reasons stated 
above, that the United States was not serious about enforcing our mutual obligations under the 
bilateral extradition treaty, or that the United States views release as a viable option in the 
cases of fugitives who have already demonstrated their willingness to flee prosecution. 

7. The United States has a strong and mutually beneficial law enforcement 
relationship with the Republic of the Philippines in which both countries have returned and 
continue to return fugitives from justice to the other for purposes of prosecution, advancing 
the goals of the criminal justice system in both countries. The Department is gravely concerned 
that a release of Trinidad pending appeal - along with the high likelihood that Trinidad would 
flee - would cause great damage to that relationship. 

I declare under penalty of perjury that the foregoing is true and correct. 




day of August, 2009. 
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